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I. INTRODUCTION

The desire to regulate the participation of lawyers in trial public-
ity is not new. As early as 1908 the American Bar Association (ABA)
recognized that newspaper publications by a lawyer concerning pend-
ing litigation could interfere with fair trials and the administration of
justice. The ABA endeavored to discourage such publications by
adopting Canon 20. Canon 20 provided:

Newspaper publications by a lawyer as to pending or anticipated liti-
gation may interfere with a fair trial in the courts and otherwise
prejudice the due administration of justice. Generally they are to be
condemned. If the extreme circumstances of a particular case justify a
statement to the public, it is unprofessional to make it anonymously.
An ex parte reference to the facts should not go beyond quotations
from the records and papers on file in the court; but even in extreme

* Attorney, Columbia, South Carolina. B.A. 1968, Clemson University; J.D. 1973,
University of South Carolina. )

901




902 SoutH CARoLINA LAw REVIEW [Vol. 42
cases it is better to avoid any ex parte statement.!

This vague ethical suggestion was in place for years and, not surpris-
ingly, was largely ignored.? Interest in the issue of lawyer communica-
tion with the media revived after extraordinary publicity dominated
two murder cases.

In 1963, President John F. Kennedy’s assassination evoked intense
nationwide attention regarding the case against Lee Harvey Oswald.
The publicity continued up to and following Oswald’s murder.® The
report* of the Commission headed by Chief Justice Earl Warren criti-
cized the Dallas police department® and the news media® for their roles
in creating the publicity surrounding the case against Oswald. The
Commission noted that although the public had a profound interest in
the events surrounding the assassination, neither the press nor the
public had a right to be informed of the evidence being. accumulated
against Oswald. The Commission stated: ‘“The courtroom, not the
newspaper or television screen, is the appropriate forum in our system
for the trial of a man accused of a crime.”” The Warren Report recom-
mended that the bar, the police, and the media work together to estab-
lish ethical standards for publicity, “so that there will be no interfer-
ence with pending criminal investigations, court proceedings or the
right of individuals to a fair trial.”® In response, the ABA Advisory
Commission on Fair Trial and Free Press (Reardon Committee) was
formed in 1964 to consider attorney participation in trial publicity.?

While the Reardon Committee studied the problem of establishing
ethical guidelines, the Supreme Court issued an opinion in another

1. Canons or ProressioNalL EtHics Canon 20 (1908).
2. Reardon, The Fair Trial—Free Press Standards, 54 AB.A. J. 343, 344 (1968).
3. Note, Chicago Council of Lawyers v. Bauer: Gag Rules—The First Amendment
vs. the Sixth, 30 Sw. L.J. 507, 510 (1976).
4. THE WARREN CoMM’N, REPORT OF THE PRESIDENT’S COMMISSION ON THE ASSASSI-
NATION OF PRESIDENT JOHN F. KENNEDY (1964).
5. Id. at 20, 231-40.
6. Id. at 240-42.
7. 1d. at 240.
8. Id. at 27.
9. The ABA Advisory Commission on Fair Trial and Free Press was chaired by
the Honorable Paul C. Reardon. Judge Reardon recounted the formation of the
Committee:
For some time the American Bar Association had been concerned with launch-
ing studies in the criminal field. It was not contemplated at first that a sepa-
rate study would be made of the possible effects of news reporting on criminal
trials. However, the recommendations of the Warren Commission [were gener-
ally] that the Bar and the press should concern themselves with . . . [the]
strengthening of professional discipline . . . .

Reardon, supra note 2, at 343.
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sensational murder case, Sheppard v. Maxwell.!* Sheppard was ac-
cused of bludgeoning his wife to death. On the day of his wife’s funeral,
the first in an avalanche of news stories criticizing Sheppard appeared.
The stories initially stressed Sheppard’s alleged failure to cooperate
with the authorities and his failure to submit to a lie detector test. The
sources for these stories included police officers, the coroner, and the
county attorney. Newspapers printed editorials calling for official ac-
tion against Sheppard. In response, an inquest held in a school gymna-
sium before several hundred spectators was broadcast live. Newspaper
accounts accentuated evidence which tended to incriminate Sheppard.
Police officials disclosed scientific evidence and called for Sheppard’s
arrest. The negative publicity intensified during the period between
Sheppard’s arrest and indictment. In fact, the Court observed that it
had in its possession five volumes filled with clippings compiled from
three local papers during a six-month period.!!

At Sheppard’s trial, approximately twenty reporters sat at a table
set up inside the bar behind counsel. The media used all the rooms on
the courtroom floor for their activities. The local television station
broadcast from next door to the jury room. Reporters filled the court-
room to capacity during the entire nine-week trial. Reporters moving
in and out of the courtroom caused such a commotion that witnesses
could not be heard. The close proximity of the reporters forced Shep-
pard and his attorney to leave the courtroom to confer privately. Ju-
rors were not insulated from the circulation of news, rumor, and
gossip.!?

The Court reversed Sheppard’s conviction on the grounds that the
publicity which saturated the community'® and the carnival-like atmo-
sphere of the courtroom?* usurped Sheppard’s due process rights.*s
The Court held that the trial judge failed to control the flow of infor-
mation from the police, witnesses, and counsel for both sides, thus de-
priving Sheppard of his right to “receive a trial by an impartial jury
free from outside influences.”*® i

The Court placed responsibility for ensuring Sheppard a fair trial
squarely on the shoulders of the trial judge. The Court suggested that
the trial judge should

have more closely regulated the number and conduct of newspersons

10. 384 U.S. 333 (1966).
11, Id. at 337-58.

12. Id. at 355-59.

13. Id. at 363.

14. Id. at 358.

15. Id. at 363.

16. Id. at 359.
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