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1. INTRODUCTION

Cross-examination is the heart and soul of a criminal trial. It has been .

described as the true vehicle in the search for truth in the courtroom.'
Observing a great cross-examination is spellbinding. Performing an effective
cross-examination is exhilarating. Making unnecessary and careless mistakes
on cross-examination can be a disaster.

How does one become an effective cross-examiner? The core element to
an effective cross-examination is preparation, coupled with as much practical
experience as possible. Experience can be gained only by trying cases which
will give the lawyer an opportunity to develop an effective style through trial
and error.

Some people are born with natural gifts, such as a great voice or presence, '

that aide them in being effective cross-examiners. However, for the most part,
lawyers find that cross-examination is a learned process; what works for one
lawyer is what that lawyer finds comfortable.

Cross-examination is the lawyer’s surgical tool that will assist him in
weakening an adversary’s position or advancing his own cause. Cross-
examination ensures that it is not sufficient for a witness simply to accuse,
deny, draw a conclusion, or describe an event. The witness is subjected to
cross-examination to test his credibility, perception, recollection, and the
consistency of his assertions. Only after being subjected to the test of cross-
examination will a jury possess enough information to believe in whole or in
part, or reject in whole or in part, the witness’s testimony.

This Article is written with the hope that it will be useful to both
prosecutors and defense lawyers as the fundamentals of cross-examination are
equally applicable to any advocate. Because I have always been on the defense
side of the courtroom, I draw examples from my own experience.

* Jack B. Swerling is a 1973 graduate of the University of South Carolina School of
Law. He has written several books and articles on criminal trial and appellate practice. He is
a Fellow of the American College of Trial Lawyers, the American Academy of Appellate
Lawyers, and the American Board of Criminal Trial Lawyers.

Portions of this Article appeared as a chapter by Jack Swerling on Cross-Examination in
the South Carolina Bar’s 1998 South Carolina Criminal Trial Techniques Handbook. The South
Carolina Bar has granted permission to have those portions republished here.

1. See FRANCIS L. WELLMAN, THE ART OF CROSS-EXAMINATION 7 (4th ed. 1948).
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II. CASE INTEGRATION AND CROSS-EXAMINATION

Do not look at cross-examination in a vacuum. Cross-examination must be
part of the entire case development, not isolated from it. The overall strategy
should drive the cross-examination, and the cross-examination should further
the overall strategy.

Before developing a strategy, you should identify a clear theory and goal.
Let us examine a homicide case from the defense perspective. Assume that the
defendant shot someone during an argument. Although there are good issues
of self-defense, they do not seem strong enough for an outright acquittal. The
State has not offered an acceptable plea, and the case is proceeding to trial.
What is the goal? A conviction for murder is not an acceptable option. An
acquittal may be an option, but not very likely. A conviction for manslaughter
is not wanted, but is acceptable. The most sensible theory to adopt is a plea of
self-defense. At best the defendant gains an acquittal and, at the worst,
hopefully no more than a conviction for manslaughter.

Once you have identified a theory and goal, develop a strategy. Make a list
of what you would like to accomplish at each stage of the trial to support the
theory and accomplish the goal. The discovery and investigation will indicate
what the State will present and what you will have to offer. Even with a good
overall strategy, be flexible by having alternate plans, contingent plans, and just
good old common sense. A trial lawyer should never approach a case with a
rigid plan. '

Preparation is the essential component in achieving the goal and
developing the strategy. In the preparation of a case, develop your case-in-
chief to further the theory of the case, but always prepare the cross-examination
not only to further the theory, but also to undermine your opponent’s theory.

During the opening statement set out the major theory that has been
developed, but do not reveal everything. Save some surprises. In our
hypothetical situation, open with the one theory on which you cannot
lose—self-defense. Now 1s not the time for the defense to suggest
manslaughter or to try and keep any other options open. Focus on self-defense.
Do not concede anything less than total victory. You must communicate total
confidence in your case. Do not make promises that may be impossible to
keep, such as stating “the defendant will testify,” unless you are sure that he
will testify. Lay out what you know you can show in your case-in-chief. Plant
seeds for your cross-examination. If there is an accomplice or a co-defendant
who is testifying for some consideration, prepare the jury for your cross-
examination as to the motive, interest, and bias of the witness. If the victim
was less than pleasant, prepare the jury for cross-examination as to reputation,
prior difficulties, or threats. The opening statement is a great coming attraction
for the trial. If the coming attractions at the movies interest you, you will want
to see the movie. Lastly, use the opening statement to set the stage for your
overall direct and cross-examination strategy and theory.

During the State’s case, the cross-examination should be designed to




1999]) CROSS-EXAMINATION TECHNIQUES 755

further the defense theory of the case, to discredit the State’s theory of the case,
and to plant seeds that will either be material and grow in the defense case or
come together in the closing argument. '

During the defendant’s case, enlarge on and further the issues made during
cross-examination. If the evidence included prior difficulties between the
parties, call witnesses to corroborate these difficulties. If the evidence
presented included prior threats by the victim, call the witnesses who heard
them. The key is not only to present the case you have prepared, but to
corroborate the issues raised by cross-examination. Try not to let any issue go
unanswered unless, of course, an answer hurts.

If everything has gone as planned, the case can be tied together in closing
argument. This is the time to bring together the pieces of evidence that support
your theory of the case or weaken and create reasonable doubt in the State’s
case. Point out the State’s failure to live up to promises made in the opening.
Highlight the issues the defense said would be important. Attack the State’s
case-in-chief with the high points of the cross-examination and weave them
together with the strengths of the defense case. If you planted a seed that was
not obvious, now is the time to highlight it. For example, draw attention to a
subtle inconsistency or error that crushes the State’s theory of the case.
Because the evidence is now closed, the State cannot correct any problem.

Last but not least, develop the jury instructions to follow the theory of the
case and the methods by which the jury can and should weigh the testimony.
Request appropriate charges on impeachment, prior inconsistent statements,
credibility, and accomplice testimony.

The prosecution has a more difficult task in attempting to integrate the
case. For one thing, the prosecutor can easily lay out, and should lay out, the
State’s theory of the case in the opening, but he must use discretion in
anticipating what the defense will offer. On the one hand, if the State
anticipates a defense, the defense can adjust to another strategy. On the other
hand, there may be legal pitfalls in setting out what an anticipated defense may
be because the defense has no burden to offer a defense at all.

During the State’s presentation of the case-in-chief, what theory and
strategy the defense is pursuing will become readily apparent by the questions
asked. The prosecutor may adjust the presentation of evidence accordingly or
may choose to stay with the case already mapped out.

A well-prepared prosecutor should be able to anticipate and prepare for the
cross-examination of the defendant and any defense witnesses. However, due
to the limitations in discovery, the prosecutor may be confronted with unknown
witnesses. Of course the prosecutor will seek to discredit the witnesses by
pointing out motive, bias, prejudice, or inconsistencies, but the prosecutor must
be alert to the possibility that he may discover evidence corroborating the
defendant’s theory during the cross-examination.

The greatest benefit and advantage the State has in cross-examination of
. the defense witnesses is to lay a foundation for reply testimony. Any number
of issues may be raised during the direct and cross-examination of the defense
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