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ON BEING A TRIAL LAWYER

by Jack B. Swerling

city. Put them up at a first class hotel. Offer good food

and libations, and 1 guarantee a great time. Trial
lawyers are some of the most charismatic, engaging, outgo-
ing and entertaining people to be around—especially for
other trial lawyers. These folks are warm and friendly, a
hug here and a kiss there for old friends, and a firm hand-
shake and warm smile for new friends to be made. Stories,
oh, what wonderful stories! We’ve heard them a hundred
times, but they get better and better. Everyone’s got a bag
full of anecdotes, and one is better and bigger than the next.
There is no shortage of confidence in this group, no shrink-
ing violets. Retiring folks need not apply!

One looking from afar would have to wonder whether
these folks are ever down; do they ever suffer the normal
emotions of other people? Even as a fellow trial lawyer, |
have often wondered the same thing—are these lawyers
always so sturdy and so full of self-confidence? Are they
always up? Am I the only insecure trial lawyer in America?
Am 1 the only trial lawyer who has self-doubts?

Last year my wife and I attended a meeting of the
American Board of Criminal Lawyers in Philadelphia. On
Saturday morning we attended a “group therapy” session
along with a nationally acclaimed psychologist. Many well-
known lawyers were in attendance, some of the stalwarts of
the trial bar. Then there was me. There was a candid and
open dialogue about many of the sensitive issues that per-
sonally and professionally confront not only trial lawyers,
but their spouses and children as well. The gloves were off
and the masks stripped away. Everyone who participated
allowed themselves to be briefly exposed as mere mortals.

One of the highlights of the session was an open discus-
sion about how trial lawyers really look at themselves; what
were their innermost feelings, and what they and their
spouses thought were the strengths and weaknesses in their
personalities. We also examined both the positive and neg-
ative aspects in our daily lives, both in our law practice and
in our homes.

It was interesting to discover that there are a number of
personality characteristics that many of us at the trial bar
share together. I also discovered that many of us are driven
by the same factors to do what it is we do.

I learned that even the most successful, confident, talent-
ed, and poised among the trial bar have some wide swings
of emotions and experience steep highs, deep lows, and a
lot of mileage in between. We take a case and become
focused on the issues. We build confidence in our ability to

I nvite a group of trial lawyers to a meeting in a beautiful
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prepare and then deliver a persuasive case. We push our-
selves and the people around us to set the case in its best
posture, making sure that every issue has been covered,
every possibility considered, and every contingency account-
ed for before trial. On the other hand, no matter how much
we have done, there is always more to do. Did we consider
this? Did we account for that? Have I done this and have I
done that? Can [ do this or that better? We stay on an emo-
tional roller coaster from confidence to doubt and from the
beginning to the end of the case. We drive ourselves to pre-
pare so that we can always represent our client effectively.
We take pride in our effort. Our personality dictates that we
face tomorrow knowing we always did the best we could
yesterday and today. We are also driven to perform at a level
the people around us come to expect. Once we reach a cer-
tain level of accomplishment, we do not rest. We continu-
ously wonder whether we are living up to the expectations
that everyone has in everything we do—we can never be
“off.” Our drive does not allow it any other way.

We are performers by nature; our stage the courtroom. In
order to be effective, we prepare ourselves mentally. We
learn to conceal our self-doubts, emotions and fears
because we must exude confidence, not doubt. Rarely do
we have anyone that we would dare share these emotions
with. That might be construed as some weakness. Perhaps
we try to confide in a spouse or friend, but they have a hard
time understanding these unique emotions and feelings,
even though they try. Only another trial lawyer can really
understand, but we often do not share these thoughts with
them and choose to go it alone.

A trial wreaks havoc on the mind, body and spirit.
During a trial we run on emotions. They exhilarate us.
There is no time to rest. During the trial we stay keyed up,
alert and running at full speed during the day. Each night
we deal with a sudden reduction of adrenalin and emotion-
al factors that drove us through the day, but we need to
maintain enough discipline and strength to prepare for
tomorrow. Every day we reinvent, rejuvenate, and regener-
ate to stimulate the passion that drives us to be effective trial
advocates.

The verdict—the end result! Once the argument is done
and the judge delivers the charge, we wrestle with a new set
of feelings. Did I do everything I could have done? Was
there anything I could have done differently? Or better? In
my closing did 1 say what I should have said, and did I
cover that important issue? Waiting for a verdict strains the
mind with anticipation. Some wait with their clients; some

The Bulletin, Spring 1999



cannot. One lawyer I know sends an associate. We all
handle it differently; we all have similar thoughts. The
announcement of a verdict stimulates a new surge of feel-
ings. From that moment until the verdict is announced, we
seem to be in suspended animation. Look at the faces of the
jury as they file in. Do you see any signs? What about the
clerk who sees the verdict? What do her eyes tell you? Does
the judge’s expression reveal anything about the result? The
publishing of the verdict takes forever, and we hang onto
every word. When the verdict is announced, each of us has
experienced exhilaration or despair. Depending on the out-
come, you find yourself congratulating or consoling the
client and his family. Winning is far more rewarding and
easier to deal with than defeat. Losing requires searching
for words designed not only to make the client feel better,
but you also. No time for yourself right now—focus on
them. Everyone assumes we handle it without emotion. We
know better. This is just another day in the life of a trial
lawyer.

[ also discovered that as emotions subside, many lawyers
become melancholy. There is a substantial let down. All of
our time, effort, energy, and passion have been dedicated to
one cause that is suddenly ended. The victors experience
fleeting exhilaration, and the defeated search for renewal. Is
it really over? What do I do now? What is next? For some
there is no time to reflect or to rest—another case calls and
the process starts all over again. For others, we think, when
if ever, will the next client walk through the door? In the
midst of all this turmoil, we dare not forget our family that
is along on this ride. Our actions, emotions, and feelings
affect them. We try to seek out an appropriate balance
between being an integral part of the family and being an
effective advocate. We trial lawyers work with passion, play
with passion, and love with passion.

From this meeting I now understand that most trial
lawyers go down these same roads, and that I am not alone.
There are high and low emotions. There is confidence and
self-doubt. We experience victory and defeat. We see elated
clients, and families that are destroyed. We are affected by
it all and it takes a toll.

I am sure that we could find easier ways to make a liv-
ing. I know that there are many careers that we could pur-
sue that would not demand the time, effort, dedication and
sacrifice that is required for one to be a successful trial
lawyer. We could all pursue positions that demand less of
us; but I have also learned that just as we share many of
these same emotions and experiences, we also choose to be
trial lawyers for many of the same similar feelings.

Many of our colleagues enjoy a degree of financial suc-
cess. Some savor the sense of theatre or the challenge of
advocating a cause. Others relish the courtroom battle,
matching knowledge, skill and wits with a good adversary
or judge. Many of us actually thrive on the emotions—the
ups as well as the downs—because we need them. The

The Bulletin, Spring 1999

q&

characteristics that seem to be common denominators to
plaintiff and criminal lawyers are our original and continu-
ing desire and need to work for people, to advocate for the
injured, the accused or the disadvantaged. In law school we
all had dreams that we could change things, right the
wrongs, and make the world a better place. Many still feel
that way. We embrace the underdog and we love a good
fight. Clarence Darrow, known as the “attorney for the
damned” once said:
“I have lived my life, and I have fought my battles, not
against the weak and the poor—anyone can do that—
but against power, against injustice, against oppres-
sion, and I have asked no odds from them and I never
shall.”

As trial lawyers, we represent people. They bleed, feel
and cry. They are who we are about. To that person we owe
and give our undivided attention and loyalty, our greatest
effort and dedication. To that person their legal problem
may be the most important issue in the world—a question
of freedom, financial disaster, compensation, family, prop-
erty, or even life and death. In the trial lawyer the client
places his trust and faith that you will perform for him and
him alone against the whole damn world if necessary. This
is a sacred trust. You are his lawyer—his champion. You
may be the most important person in his life.

Who of us at the trial bar has not felt the pain and
anguish of our clients or their families? In the criminal
practice we know that not all defendants are as the public
perceives them, although some surely are. We are often
called upon to represent people just like us and the people
we love and care about. We are called upon to represent
people who are scared to death of losing their freedom or
even their life. We deal with parents, children and spouses
who in one shattering moment see all of their hopes,
dreams, and aspirations destroyed. More often than not we
are disheartened by the fact that we have no adequate words
or means to comfort them in their pain, fear, or anguish.
Who of us has not stood and heard a verdict and sentence
and felt the bodies of our clients jolt? Who of us has not
stood in a courtroom, heard a verdict and sentence, and had
our own bodies tremble, quiver and shake? Who of us at
one time or another has not shed a tear for a client, a spouse,
a mother, a father, or a child? That compassion is what
makes us effective and represents who we are.

Over the years I have stood in the courtroom with some
great people, but also with some really evil people. At the
moment of truth, lawyers have the ability to see even the
worst of mankind as human beings with common fears, vul-
nerabilities, frailties and imperfections. We can always find
a good word. As lawyers, we also realize that the worst or
most evil of people are true symbols of a first line of
defense against a potentially intrusive and overbearing gov-
ernment; for if those people are afforded their rights, those
rights, when needed, will be there for everyone—especially
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